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1  Although the court states that “[T]his Court since day one has been death on discovery,” we do
not view this as a clear statement that the court was imposing rule 215.2 discovery sanctions, and there is no
other indication in the record that the court struck the witnesses pursuant to the “death penalty” sanction rule.
Moreover, we cannot tell from the reporter’s record what rule the judge or the lawyers were relying on at the
hearing to exclude the witnesses. 
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2  Rule 193.6 states in part as follows:
(a) Exclusion of Evidence and Exceptions.   
A party who fails to make, amend, or supplement a discovery response in a timely manner
may not introduce in evidence the material or information that was not timely disclosed, or
offer the testimony of a witness (other than a named party) who was not timely identified,
unless the court finds that:

(1) there was good cause for the failure to timely make, amend, or supplement the
discovery response;  or
(2) the failure to timely make, amend, or supplement the discovery response will not
unfairly surprise or unfairly prejudice the other parties.

TEX. R. CIV. P. 193.6 
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3  At the pretrial hearing, Ms. Kernan’s counsel made one very brief reference to the best interests
of the child; but it was such a minor reference that it was more in the nature of an aside that the court might
have missed. 
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